Respondents' Case

As previously noted Champ Muncy was shift boss on Odell
Haggard's last day.  Muncy testifed that he met with the mine
superintendent before that date concerning among other things
shifting Maggard from shuttle car operator to miner-helper
and replacing him with Bryant on the shuttle car.  According
to Muncy, Maggard was "slow on the car and not hauling as
much coal as the others." After Bryant operated the shuttle
car production seemed to increase.  Muncy conceded however
that he never checked the production records to verify
whether production had in fact improved after Bryant took
over.  According to Muncy when Maggard was told of the job
switch he "didn't like it" and said he was "going to quit."
Muncy asserts that Maggard did not complain about being
shocked by the trailing cable and claims that he was not
aware of any problems with the cable.  According to Muncy
there was then only one permanent splice within 25 feet of
the miner and no temporary splices in any part of the cable.

According to Muncy a newly rebuilt miner with a new
trailing cable had been brought into the mine 1-1/2 months
earlier.  The cable was attached to the miner and had no
splices in it.  It was the same cable in place on January 10,
and at that time it had only 2 permanent splices.  Muncy also
maintains that there was no water at the face area at the
time Maggard "quit" although the coal was damp around the
continuous miner from the continuous miners spray.

Wayne Howard was working on the second shift on
January 10, 1985 as a bolting machine operator.  According to
Howard there was no part of the face area that had an inch of
water in it.  It was only "a little bit damp."  According to
Howard the subject trailing cable was in good condition on
January 10, and indeed was the same cable still being used at
the time-of the hearing (in January 1986).  He had an oppor-
tunity to examine the trailing cable from 50 to 200 feet from
the miner since he had to hang the cable.  He was not shocked
and saw no bad splices.  In fact he claims he had never seen
a bad splice on the cable.  Howard denied stating to Odell
Maggard on the previous Tuesday that he did not know about
the condition of the cable.

On January 9, 1985, Charles Bryant had been working as
a miner-helper.  On January 10, he took over Odell Maggard's
job as shuttle car driver.  He had been pulling the miner
cable as miner-helper for the 6 months preceding this trans-
fer.  According to Bryant the cable was "new" and he could
not recall ever having been shocked while handling it.  He
later testified that he could not "recall" getting shocked
within 10 to 50 feet of the continuous miner on the 9th of
January.  He had been wearing protective gloves and gave the
gloves to Maggard on January 10, after he was switched to the
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